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PART A – INTRODUCTION 

1. Scope and Purpose 

1.1 This Guide is to help councils, through their municipal building surveyors (MBS), 
to efficiently and consistently assess and close out (‘acquit’) privately owned high 
and extreme risk rated buildings with combustible cladding on external wall 
systems. What is required for acquittal will be different for each building. This 
Guide is intended to assist the MBS to work through the circumstances of a high 
or extreme risk rated building to be satisfied that it can be acquitted. 

1.2 This Guide requires a council's MBS to make a determination to acquit a building 
and close the Statewide Cladding Audit (the Audit) process for that building. To 
make this determination, the MBS should assess the building holistically and 
consider:  

a. whether the combustible cladding identified on the external wall systems 
of a building, or other circumstances or features of the building, is a danger 
to the life, safety or health of any occupants or members of the public or to 
property; 

b. if such a danger is considered to exist: 

• whether immediate action is required to ensure building owners put in 
place fire safety risk mitigation measures and/or other risk mitigation 
measures to reduce any risk prior to the acquittal of the building; and 

• What other action is required to mitigate the danger; and 

c. whether essential safety measures (ESM) for the building are adequate 
and well maintained and do not require repair or additional work other 
than the scheduled maintenance requirements. 

1.3 This Guide applies to high and extreme risk rated buildings already identified and 
within the scope of the Audit led by the Victorian Building Authority (VBA) and 
for high and extreme risk rated buildings identified in the future through the Audit 
process. 

1.4 While the recommendations in the Guide are the same regardless of whether a 
building is rated high or extreme risk, where a building is an extreme risk, there 
may need to be a greater level of scrutiny and urgency to addressing issues in the 
building. This is to mitigate fire danger until cladding rectification works are 
complete and to ensure regular monitoring of the state of the building, 
particularly the ESMs. 

2. Context and background 

2.1 The VBA is leading the Audit on behalf of the Victorian Government. 

2.2 Overseen by the Victorian Cladding Taskforce (VCT) and in line with Ministerial 
expectations, the Audit was established to identify and address inappropriate use 
of aluminium composite panel (ACP) and expanded polystyrene (EPS) materials 
on the external walls of buildings, within the scope of the VCT recommendations. 
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Recommendations by the VCT have led to policy and statutory reforms to ensure 
Victorian buildings are safe, and practitioners are held to account for the 
inappropriate use of combustible cladding. While the original VCT 
recommendation focused on ACP and EPS, the MBS should consider all types of 
combustible cladding and the building holistically in applying this Guide. 

2.3 In identifying buildings where combustible cladding has been used, the Audit’s 
focus is on safety. It involves the assessment of the risk of danger to the life, safety 
or health of any occupants or members of the public or to property posed by the 
use of combustible cladding on buildings identified as part of the Audit’s scope.  

2.4 The Audit has identified the potential presence of combustible cladding on: 

•  over 634 buildings 1 that were assessed by an independent panel of 
experts through the Audit’s Advisory Reference Panel (ARP)2 as posing a 
‘high risk’ of danger to the life, safety or health of any occupants or 
members of the public or to property; and 

• 1293 buildings that were assessed by the ARP as posing an ‘extreme risk’ 
of danger to the life, safety or health of any occupants or members of the 
public or to property.  

The use of combustible cladding on these buildings may not be compliant with the 
Building Act 1993 (Act) or relevant building regulations (Regulations) which 
includes the Building Code of Australia (BCA).  

2.5 Following the Audit, the VBA provides the relevant council information collated 
through the Audit that includes the risk assessment determination made by the 
ARP panel members, recommendations and advice, ARP minutes, iAuditor report 
and Risk Assessment Tool outcome (ARP information pack). The VBA provides 
the same information to Cladding Safety Victoria in relation to buildings rated 
high or extreme risk by the ARP.   

3. Roles and responsibilities 

3.1 The VBA 

3.1.1 The VBA is responsible for the regulation of building and plumbing work and the 
regulation of building practitioners and plumbers. The VBA has regulatory 
oversight of the safety of buildings in Victoria and monitors and enforces 
compliance with the Act and Regulations. 

3.1.2 The VBA is responsible for the delivery of the Audit program and to monitor and 
report on progress to the Victorian Government and community. The VBA 
continues to undertake inspections, assess the safety of the occupants or 
members of the public as a result of combustible cladding identified on in-scope 

 
1 As at 21 August 2020 . 
2 Under the audit methodology recommended by the VCT in the Co-Chairs’ Interim Report dated 1 December 
2017, the purpose of the ARP is to support the council appointed MBS in undertaking their statutory functions 
under the Act. 

 
3 As at 21 August 2020 
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buildings and ensures, through working with councils, appropriate risk mitigation 
action is taken to reduce the risk of fire associated with combustible cladding.  

3.1.3 The VBA will monitor (as required under section 197 of the Act) the acquittal 
process by the council, through the relevant MBS, to ensure this is being 
efficiently and consistently implemented and to provide the required reporting to 
the government.  

3.1.4 The Minister for Planning has from time to time made a declaration under section 
190 of the Act to give the VBA the MBS functions for specified high and extreme 
risk rated buildings. 

3.1.5 Except where the VBA has been declared carry out the MBS functions under 
section 190 of the Act, the VBA cannot undertake any decision making to acquit 
high or extreme risk rated buildings, that remains the responsibility of the Council 
through the MBS.  

3.2 The Council 

3.2.1 It is the responsibility of the council, through the MBS, to acquit high or extreme 
risk rated buildings in accordance with this Guide. The MBS should consider the 
criteria and requirements in this Guide when making decisions about the safety of 
high or extreme risk rated buildings, their occupants and the community and any 
ESMs. 

3.2.2 The council is responsible for the administration and enforcement of Part 8 of the 
Act (being the enforcement of safety and building standards), as well as 
enforcement of the Regulations.  

3.2.3 This information has been provided to assist the councils, through the MBS, to 
undertake their functions and is not intended to fetter the discretion of the council 
or the MBS under the Act. Where this Guide states that an MBS should take a step 
or apply an approach, the MBS needs to exercise judgement and discretion as to 
whether or not and how to take that step or approach in light of the particular 
circumstances of the building in question.  

3.2.4 This Guide is not intended to override any enforcement guidelines of the council 
for the relevant municipality but should be read in conjunction with any relevant 
council enforcement guidelines, noting it is for the MBS, having considered all 
available information to determine the steps to take.  

3.3 Cladding Safety Victoria 

3.3.1 Cladding Safety Victoria (CSV) helps owners corporations develop high-quality 
and cost-effective solutions that meet the requirements of approval authorities 
for privately owned buildings.  

3.3.2 CSV’s program of work produces information and evidence related to the "as-
built" construction of the external wall system of a building and associated fire 
safety systems. This information has the potential to further inform and assist 
MBS’s in making decisions with respect to enforcement.  

3.3.3 This Guide encourages two-way consultation between CSV and the relevant MBS.   
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3.4 Owners Corporations 

3.4.1 Enforcement issued by MBSs under Part 8 of the Act is served on an owner of a 
property. Owners and owners corporations have the option to make 
representations to Building Notices and are responsible for carrying out building 
works required by a Building Order.  

3.4.2 In respect of owners corporations for privately owned class 2 buildings within 
scope of the Audit, an application may be submitted to CSV to seek funding 
support for buildings assessed as posing a higher risk to the safety of occupants.  

3.4.3 Where an owner seeks to retain some or all combustible cladding on the building 
an owner will need to apply to the Building Appeals Board (BAB) for a 
determination and will most likely require a fire engineering report (FER) to 
support their application. 

3.5 MBS Review Panel 

3.5.1 Buildings rated high or extreme will generally have either full removal of 
combustible cladding or will need to seek a determination of the BAB for 
partial retention. However there may still be circumstances throughout the 
process where an MBS may find an MBS Review Panel useful.  

3.5.2 At any point an MBS considers appropriate, the MBS is encouraged to convene 
an MBS Review Panel to: 
a. provide the MBS with a peer review of the MBS's assessment;  

b. provide guidance to the MBS where new information about the 
building has come to light or concerns have arisen following the 
inspection and any sampling and testing; and/or 

c. provide guidance to the MBS when making a decision. 

3.5.3 The MBS Review Panel is encouraged to also apply this Guide when providing a 
peer review or guidance to the MBS. This will ensure consistency in decision 
making. 

3.5.4 If the MBS has referred a matter to an MBS Review Panel, the MBS should take 
action consistent with the MBS Review Panel’s recommendations or should 
document reasons why the MBS’s decision and actions departs from the MBS 
Review Panel’s recommendations. 

3.5.5 The MBS may convene an MBS Review Panel at any time and on any matter, 
question or determination that it makes or considers making during any part of 
the acquittal process.  

4 General Guidance 

4.1 Other Guidance 

4.1.1 The VBA provides the following guidance material that may assist with the 
acquittal process:  
• Guide to Councils on acquittal of privately-owned moderate risk rated 

buildings with combustible cladding on external wall systems; 
• Guide to Councils on acquittal of privately-owned low risk rated buildings 
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with combustible cladding on external wall systems; the Building Notices 
and Building Orders policy on extension of time to submit representations 
in response to Building Notices or for compliance with Building Orders, in 
relation to buildings with combustible external wall cladding (Building 
Notices and Building Orders Extension Policy); and  

• Minister's Guideline MG-14: Issue of permits where building work involves 
the use of certain cladding products (Minister's Guideline MG-14).  

The MBS should refer to these documents where prompted to do so. The MBS 
may request copies of these documents from the VBA if required.  

4.2 Reporting  

The MBS should report on the progress of their acquittal assessment to the VBA: 

• on completing each Phase of the process set out in this Guide; and 

• on issuing any Emergency Order, Building Notice, Building Order or Building 
Order Minor Work. 

The VBA will provide each Council with a template form to be used for reporting 
under this Guide (VBA Report). 

The purpose of the VBA Report is to provide the VBA information: 

• to report to the Department of Environment, Land, Water and Planning on 
progress relating to the acquittal of high risk rated buildings;  

• to understand what steps are taken in relation to these buildings to inform 
future approach and guidance; and 

• to gain general information on buildings within Victoria to understand 
trends and issues, risks and opportunities within the sector.   

It is important for the MBS to proactively progress all high and extreme risk 
buildings through to acquittal and to keep the VBA informed of progress through 
the VBA Report. The MBS is encouraged to raise any issues or concerns during the 
process with the VBA. The VBA may, under s205M, direct an MBS to carry out 
functions under the Act. 

4.3 Record-Keeping 

The MBS should document and keep a record of all relevant information to 
support their decision to acquit a building or any other decision. 

 
 

PART B – ACQUITTAL PROCESS 

5. Acquittal Process  

In carrying out their functions in relation to the acquittal of high and extreme risk 
buildings, the MBS should follow the steps set out in Part B of this Guide together 
with the flowchart set out at Annexure A. 
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Throughout the process, and as any new information is provided to the MBS, the 
MBS should consider whether the information available to them about a building 
gives them reason to exercise their functions set out in Part 8 of the Act.  

PHASE 1 – INFORMATION GATHERING 

5.1 Step 1 – Review building documentation 

5.1.1 The MBS should review the information about the building held by the council and 
the ARP information pack provided by the VBA. The MBS may find it helpful to 
record the results of this review in accordance with the format detailed at 
Annexure B.  

5.1.2 If, when reviewing the information about the building, the MBS considers the 
building presents a danger to the life, safety or health of any occupants or members 
of the public or property, the MBS should identify any immediate actions which 
building owners should take. This may include issuing an Emergency Order under 
section 102 of the Act or a Building Order-Minor Work under section 113 of the 
Act. This is considered further at steps 5 and 6 below.  

5.1.3 For a building rated high or extreme it is critical that an MBS review the ARP 
information pack as soon as possible and determine any immediate actions that 
should be taken. This is particularly important for extreme risk rated buildings and 
where evacuation has been recommended by the ARP or is considered necessary 
by the MBS. The MBS should consider if any other immediate mitigation (whether 
or not recommended by the ARP) will reduce risk and improve occupant safety in 
the short term, and it may be that the MBS needs to consider security to enforce 
any orders the MBS makes.  The MBS should note on the VBA Report the action it 
takes following a review of the ARP information pack.  

5.1.4 The review conducted by the MBS should include the following:  

a. review of all documents held by the council, including documents lodged by 
the relevant building surveyor (RBS) with the council in accordance with 
section 30 of the Act; 

b. review of the Building Permit and any approved documents to identify the 
Deemed to Satisfy ESMs applicable to the building;  

c. review of the Building Permit and approved documents to determine if a FER 
and/or Performance Solution applies to the building: 

• if a Performance Solution applies, review the FER and/or 
performance assessment to understand the fire safety design 
approved by the fire engineer and the RBS, which may include the 
requirement for specific active and passive fire safety systems or 
other additional measures; 

d. review of the Building Permit and approved documents to determine if a BAB 
modification applies to the building under section 160 of the Act: 

• if an approved modification applies, review the application and the 
BAB determination to understand if any specific active or passive fire 
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safety systems or other measures were required and under what, if 
any, conditions or assumptions the BAB decision was made; 

e. review of the Building Permit and approved documents to identify if any 
report and consents were issued by the Chief Officer; 

• if report and consents were issued, review the reports to understand 
the consents and any prescribed or non-prescribed recommendations 
and other conditions imposed by the consent. 

f. review of the Building Permit and approved documents to determine if BCA 
non-compliances exist that were not addressed in the permits;  

g. review of the Building Permit and approved documents and highlight specific 
ESMs and non-compliances on the drawings: 

• these drawings should be taken to site to assist in any inspection (refer 
to Step 2);  

h. review of the Occupancy Permit to identify the ESMs applicable to the 
building based on the Occupancy Permit records: 

• to confirm all ESMs required by the Deemed to Satisfy Provisions, 
Performance Solutions, BAB modifications or reports and consents are 
listed accurately on the Occupancy Permit; 

• if the ESMs listed on the Occupancy Permit are not correct, the MBS is 
to note this on the VBA Report and write to the RBS to request they 
amend the original Occupancy Permit;  

i. in the event the MBS is not able to locate a copy of the Occupancy Permit, the MBS 
should take appropriate action to obtain a copy;  

j. A review of the Annual ESM Report for the building and in the event the most 
recent one has not been provided, the MBS should take appropriate action to 
obtain the Annual ESM report from the owners. 

5.1.5 The MBS should consider all details including any ESM issues and fire safety 
concerns identified by the ARP and iAuditor report.  

5.1.6 If the MBS considers that additional information about the building is required, so 
that the MBS can carry out its functions under this Guide and under the Act, the 
MBS should exercise its powers to obtain that information as quickly as possible.  

5.1.7 Where an RBS fails to amend an Occupancy Permit on request by the MBS, the MBS 
should note this on the VBA Report so that VBA can consider taking appropriate 
action. 

5.2 Step 2 - Conducting an inspection 

a. It is highly recommended that the MBS conduct an onsite inspection of 
each high or extreme risk rated building.  

5.2.2 If the MBS does not conduct an onsite inspection, the MBS should 
document reasons why an inspection is not considered necessary.  

5.2.3 The purpose of the inspection is to: 
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a. identify any immediate risks of danger to life, safety or health of any 
person or to any property;  

b. confirm that the information the MBS received from the VBA is still 
current or if there have been changes in circumstance or new 
information; 

c. inspect the condition of the building in light of any rectification works 
that have been carried out;  

d. take samples or conduct destructive testing if required (refer to Step 3);  

e. identify and collect any additional relevant information if required;  

f. inspect the ESMs and ensure: 

• they are appropriate and maintained in accordance with the 
Occupancy Permit; and  

• the Occupancy Permit reflects all ESMs that are provided or otherwise 
should be in the building. 

g. consider further whether the use or existence of combustible cladding 
presents a danger to the life, safety or health of any occupant or member 
of the public or to property; 

h. identify any immediate actions which building owners should take to 
reduce the fire safety risk pending the acquittal of the building;  

i. identify and consider whether the MBS should immediately issue; 

• an Emergency Order under section 102 of the Act; or 

• a Building Order – Minor Works under section 113 of the Act to require 
the building owner to undertake minor works to reduce the risk of 
danger to life or property or implement fire safety risk mitigation 
measures pending the acquittal of the building; 

j. confirm there are no other circumstances or features of the building 
that may cause the MBS not to acquit the building having regard to the 
MBS's functions under sections 102, 106 and 113 of the Act.  

5.2.4 In carrying out an inspection it is not expected that the MBS will inspect to identify 
every potential issue or non-compliance in a building and the MBS should focus on 
the cladding, ESMs and anything that makes the building more dangerous in the 
event of a fire. The MBS inspection should be risk based and consider potential 
compliance issues that may affect occupant safety. However, if during an 
inspection an MBS becomes aware of other circumstances that may be a danger to 
the life, safety or health of any occupant or member of the public or to property 
the MBS should raise these matters with the owners. An MBS should also be alert 
to any factors at Step 1, reviewing information, that may suggest a more in-depth 
inspection of the building to consider any other issues is warranted.   

5.3 Step 3 - Sampling and testing of combustible cladding 

5.3.1 In undertaking the process to acquit a building, it is highly recommended that the 
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MBS advises the building owner to undertake, sampling and testing of any 
combustible material(s) in all cases where the MBS is unsure about the nature of 
the combustible material or product that has been used. 

5.3.2 In any case where an owner makes representations to the MBS that cladding is non-
combustible, the MBS should request that the owner undertake product sampling 
and testing to verify that claim. 

5.3.3 The MBS should be aware that it is very difficult to precisely identify combustible 
cladding products from a visual inspection only (for instance, the colour of an ACP 
core cannot conclusively identify the product). Destructive testing should be 
considered in appropriate cases.  

5.3.4 Where the MBS considers that sampling and testing is not required, the MBS should 
document reasons why sampling and testing is not considered necessary. 

5.3.5 Any sampling and testing of any combustible material(s): 

a.  should be undertaken in accordance with the Act and Regulations and any relevant 
approved standards or guidelines issued by the VBA; 

b. Should, where possible, extend to considering all cavity materials including 
combustible insulation, confirming cladding fixings, supporting structure and if the 
wall fire resistance levels are consistent with the design requirements; 

c. should include photo evidence of any aspects of the wall behind the cladding that 
can be visually confirmed. 

5.3.6 If sampling and testing has been undertaken (whether by the MBS or the owner), 
the MBS should note on the VBA Report that sampling and testing has been 
undertaken and provide the VBA with a copy of the results of the sampling and 
testing.  

 

PHASE 2 – PRELIMINARY DECISION AND INTERIM MITIGATION / PROTECTION 

5.4 Step 4 - Consideration of all relevant information & preliminary decision 

5.4.1 Having regard to all the information before them, the MBS should consider 
whether it is appropriate or necessary to take one or more of the following actions: 

a. issue an Emergency Order under section 102 of the Act (step 5);  

b. issue a Building Order-Minor Works under section 113 of the Act (step 
6); 

c. issue a Building Notice (step 7); or 

d. acquit the building (step 14). 

5.4.2 In reaching their decision under step 4, the MBS should consider the following 
matters:  

a. the information obtained through the inspection of the building;  

b. the results of the sampling and testing of combustible materials;  

c. the function and the use of the building; 
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d. the number, mobility and other characteristics of the occupants and visitors 
to the building; 

e. the number of storeys of a building and its proximity to other buildings; 

f. the number of exits within the building, and if the exits may be compromised 
by combustible cladding; 

g. fire systems in the building such as smoke detectors or sprinklers; 

h. the type of combustible cladding (whether, for example, the combustible 
cladding has a 100% polyethylene core or a different composition); 

i. determine if the insulation behind the cladding is combustible or non-
combustible; 

j. the extent of the combustible cladding and how the combustible cladding 
has been used, including whether: 

• multiple types of combustible cladding have been used on a building; 

• the combustible cladding is used as an attachment or part of an 
external wall; 

• other combustible materials have been used in the external wall 
assembly, such as combustible insulation and combustible sarking; 

• the combustible cladding is attached to combustible framework (for 
example, a timber frame wall); 

• the combustible cladding has been used as an architectural feature or 
trim; 

• the combustible cladding on the building is used in vertical and/or 
horizontal unbroken or contiguous sections (the Risk Assessment Tool 
may be of assistance); 

• the combustible cladding is located near or immediately adjacent to 
ignition sources; 

• the combustible cladding is located near or above exits so as to 
potentially make the exit unusable in the event of a fire; 

• the combustible cladding is located in, near or around balconies; 

• the combustible cladding is located near openings or windows so as to 
promote fire spread between compartments or sole occupancy units; 

• the location of the combustible cladding may encourage fire spread 
that could hamper, or exceed the capability of fire brigade intervention 
or the use of fire fighting services within the building (for example, if it is 
adjacent to a fire hydrant);  

k. the relevant Performance Requirements of the National Construction Code 
(NCC) Performance Requirements and whether they are able to be achieved 
through either: 

• a Deemed to Satisfy solution; or   

• a Performance Solution; or  
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• a combination of both Deemed to Satisfy and Performance Solution; 

l. whether the building has fire rated construction, including:  

• the fire resistance level (FRL) of external walls; 

• the FRL of internal walls; 

• floor ceilings that are inadequately constructed; and/or  

• service penetrations that are inappropriately treated. 

m. the ESMs noted on the Building Permit and the Occupancy Permit;  

n. any ESMs non-compliances identified by the ARP assessment or from 
additional inspection activities (these should be promptly actioned by the 
MBS); 

o. the building features and compare them with the approved drawings and the 
BCA Deemed to Satisfy requirements to form a view on the extent of 
redundancies or otherwise, for example, additional exits provided or 
conversely Performance Solutions approved for extended egress; 

p. whether the original construction of the building was approved on the basis 
of a FER and if so: 

• whether the FER considered combustible cladding;  

• whether the outcomes of the FER are compromised by the 
combustible cladding; and  

• whether the building was built in accordance with any special 
conditions of the FER, including any special ESM management 
requirements; 

q. any approved Performance Solutions (or building non-compliances that have 
not been formally approved as a Performance Solution) and whether the 
presence of combustible cladding was contemplated and addressed in that 
Performance Solution; and 

r. the need for short term risk mitigation, such as evacuation diagrams to be 
installed within the building in accordance with AS3745; 

s. the need for a management plan to ensure critical items relied on are 
maintained, particularly while rectification works are pending, including: 

• a review of ignition sources; 

• any additional ESM maintenance requirements, including whether 
more frequent testing and servicing is necessary to ensure ongoing 
performance of critical ESMs; and 

• whether there are any additional building features that may contribute 
to fire spread such as combustible awnings or sail shades. 

5.4.3 The MBS may refer the decision to take action under this step 4 to an MBS Review 
Panel.  

5.5 Step 5 – Issue an Emergency Order where appropriate  
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5.5.1 After considering the factors set out in step 4, the MBS should consider whether an 
Emergency Order under section 102 of the Act should be issued.  

5.5.2 In determining whether an Emergency Order is necessary the MBS should consider 
whether the building or any aspects of the building presents a danger to the life, 
safety or health of the occupants or the public, or to property.  

5.5.3 If an Emergency Order is made, the MBS should provide a copy to the VBA within 
7 days.  

5.5.4 Once an Emergency Order has been issued, the MBS should ensure the owner 
complies with the order. Where necessary, the MBS should consider if enforcement 
action should be taken against a building owner that does not comply with an 
Emergency Order. This is considered further at step 13 below. 

5.5.5 The MBS should note on the VBA Report when they have confirmed an Emergency 
Order has been complied with.  

5.6 Step 6 – Issue a Building Order-Minor Works where appropriate  

5.6.1 Where the MBS considers that any fire safety risks can be mitigated or reduced by 
carrying out works of a minor nature, the MBS should issue a Building Order-Minor 
Works under section 113 of the Act.  

5.6.2 If a Building Order-Minor Works is issued, the MBS should provide a copy to the 
VBA within 7 days.  

5.6.3 Once a Building Order-Minor Works is issued, the MBS should ensure the owner 
complies with the order. Where necessary, the MBS should consider if enforcement 
action should be taken against a building owner that does not comply with a 
Building Order-Minor Works. This is considered further at step 13 below.  

5.6.4 The MBS should note on the VBA Report when they have confirmed a Building 
Order-Minor Works has been complied with.  

PHASE 3 – BUILDING NOTICE PHASE 

5.7 Step 7 – Issue Building Notice  

5.7.1 Unless the MBS has determined under prior steps that a building can be acquitted 
from the Audit because the building is no longer considered a danger to the life, 
safety or health of any occupants or members of the public or to any property, and 
any cladding on the building is compliant, without further action, the MBS should 
issue a Building Notice to the building owners requiring them to show cause why 
the combustible cladding should not be removed.  

5.7.2 The MBS should also consider whether a Building Notice should be issued with 
respect to other fire safety risks or non-compliances with the Act or Regulations, 
including any issues identified with ESMs.  

5.7.3 Where a Building Notice has already been issued in relation to combustible 
cladding following the recommendations of the ARP, the MBS should consider 
whether a further Building Notice should be issued in respect of any other non-
compliance or safety matters which the MBS has become aware of through its 
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review and inspection of the building. This is particularly important where 
something less than full removal is contemplated or where the MBS considers there 
is a danger. An MBS should consider the materiality of the issues identified and 
whether it should be addressed with the cladding rectification or if it may be 
appropriate to address separately from the cladding rectification.   

5.7.4 A Building Notice may be issued on the basis that any one or more of the following 
circumstances exist: 

a. combustible cladding has been used, or other building work has been 
carried out, in contravention of the Building Permit; or 

b. combustible cladding has been used, or other building work has been 
carried out, in contravention of the Act or Regulations, including the 
BCA; or 

c. safety or emergency services, installations or equipment have not been 
maintained in accordance with the occupancy permit, certificate of final 
inspection and/or any ESM maintenance schedule and the Regulations, 
including the BCA; or 

d. the building or building work on the building (including combustible 
cladding) poses a danger to the life, safety or health of the occupants or 
the public; or 

e. the building or building work on the building (including combustible 
cladding) is a danger to any property. 

5.7.5 Where a Building Notice is issued, the MBS should provide a copy to the VBA 
within 7 days.  

5.8 Step 8 – MBS to consider whether to extend time for owners to respond to 
Building Notice  

5.8.1 Where a Building Notice has been issued, the MBS should apply the Building 
Notices and Building Orders Extension Policy to any request made by a building 
owner to extend the time for making representations (Show Cause Date). Even 
after the Show Cause Date has passed, a Building Notice remains in force.  

5.8.2 The MBS is encouraged to consult with CSV when considering requests by a building 
owner to extend the Show Cause Date and take into account whether the owner is 
working towards entering into a funding agreement with CSV.  

5.9 Step 9 – MBS considers representations made by the building owner and makes 
decision on next steps 

5.9.1 Where the time for providing representations in response to a Building Notice has 
lapsed, the MBS should consider whether it is appropriate to take one or more of 
the following actions, having regard to all the information before them, including 
any representations made by the building owner:  

a. provide further time for making representations in accordance with the 
Building Notice (refer to step 8);  

b. inspect the building, including for the purpose of determining if the 
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Building Notice can be cancelled and the building acquitted (refer to 
step 14);   

c. issue a Building Order requiring the owner to carry out rectification 
works involving the full removal of all combustible cladding and any 
other issues captured in the Building Notice that have not been 
satisfactorily addressed (refer to step 10); or 

d. recommend that the owners apply to the BAB for consideration of any 
proposed rectification solution that does not result in full removal and 
rectification of all combustible cladding (refer to step 11). 

5.9.2 In considering the appropriate action to take, the MBS should consider Minister's 
Guideline MG-14 and whether a determination from the BAB may be required. 

5.9.3 Before issuing a Building Order or taking any other action under step 9, the MBS 
should contact CSV and take into account any comments or advice from CSV in 
relation to the building, the proposed rectification, or any funding to be provided 
by CSV. However, the decision-making powers or discretion of the MBS should not 
be fettered by advice from CSV.  

5.9.4 Any action the MBS takes under Step 8 or Step 9 should be noted in the VBA 
Report.  

5.10 Step 10 – Full removal and replacement works 

5.10.1 If full removal and replacement of the combustible cladding is considered 
necessary, the MBS should issue a Building Order requiring the building owner to 
remove the combustible cladding so that the building is not a danger to the life, 
safety or health of any occupants or members of the public, or to any property, and 
any cladding on the building is compliant (go to step 12). 

5.11 Step 11 – Partial or no removal of combustible cladding  

5.11.1 Where an owner responds to a building notice proposing: 

a. partial removal of the combustible cladding and the development and 
implementation of a Performance Solution for the remaining cladding; 
or 

b. leaving the combustible cladding on the building and the development 
and implementation of a Performance Solution with respect to the 
cladding.  

the MBS should request the building owner make an application to the BAB for 
either: 

c. a section 160A determination that the building (including the 
combustible cladding) complies with the Act and Regulations, including 
the BCA; or   

d. a section 160 determination that a provision of the Regulations does 
not apply or applies with specified modifications or variations. 

5.11.2 If an application is made to the BAB, the building owner should obtain a FER that 
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supports and evidences the owners proposed approach to the combustible 
cladding 

If an application is made to the BAB, the MBS should: 

a. provide a written submission to the BAB commenting on the 
application; and 

b. attend at the BAB hearing (if a hearing is held).  

5.11.3 Note the VBA and CSV may appear as an interested party to any BAB proceeding 
involving determinations on the rectification of combustible cladding. 

5.11.4 The MBS advise the owners and owners who propose to retain combustible 
cladding to consult with their insurers about any implications of retaining some or 
all of the combustible cladding. 

PHASE 4 – ISSUE OF BUILDING ORDER AND ENFORCEMENT  

5.12 Step 12 – Issue Building Order  

5.12.1 Where the MBS considers it appropriate to do so, the MBS may issue a Building 
Order requiring the owner to carry out building work. 

5.12.2 The MBS is encouraged to consult with CSV and take into account any comments 
or advice received from CSV before issuing a Building Order. However, the decision-
making powers or discretion of the MBS is not fettered by advice from CSV.  

5.12.3 The Building Order should specify the timeframe in which the Order must be 
complied with. When determining the appropriate timeframe, the MBS should 
have regard to any council enforcement guidelines and have regard to the following 
matters: 

a. any interim measures to increase occupant safety that have been 
provided or proposed by the owners; 

b. safety issues that are yet to be addressed under any Building Notice, 
Emergency Order or Building Order-Minor Works and whether the MBS 
is confident that these items are being appropriately addressed;  

c. the complexity of the works required; 

d. the availability of experts, builders and other tradespersons;  

e. seasonality and inclement weather;  

f. the requirement for planning permit or other approvals, if any;  

g. the extent and known condition of the ESMs;  

h. any representations made by the owner about the timing for 
compliance;  

i. any discussions with CSV about the timeframe required for the works; 
and 

j. if an application has been made to a relevant building surveyor for a 
building permit. 

5.12.4 The MBS may refer the decision under step 12 to an MBS Review Panel.  
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5.12.5 If the MBS issues a Building Order, they should provide a copy to the VBA within 7 
days.  

Amendment and Cancellation of Building Order  

5.12.6 Where the MBS is satisfied that there has been a change in circumstances, the MBS 
may amend or cancel a Building Order.  

5.12.7 Is it recommended that the MBS conducts an inspection before amending or 
cancelling a Building Order.  

5.12.8 Where the MBS amends or cancels a building order, the MBS should document the 
evidence and reasons which support that decision. 

5.12.9 The MBS should note in the VBA Report the cancellation of the building order. 

Extension of Time of Building Order 

5.12.10 Where a Building Order has been issued, the MBS should apply the Building Notices 
and Building Orders Extension Policy to any request made by a building owner to 
extend the time for complying with the Order. In particular, the MBS should be 
satisfied of the ongoing safety of the building occupants and should consider 
carrying out an inspection prior to extending to determine if: 

a. safety mitigation measures are needed (for example, removal of 
ignition sources, fuel loads or further communication to the owners 
regarding fire safety measures they should take); 

b. ESMs are being maintained;  

c. A building permit has been issued for the recladding work or any other 
building work to make the building safe; 

d. the extent of work already completed, if any; and 

e. any further enforcement (such as a Building Order-Minor Works) is 
required to maintain occupant safety while combustible cladding 
remains on the building.  

5.12.11 A delay in receiving funding or funding eligibility through CSV is not itself a valid 
justification for inaction or non-compliance with a Building Order by the owner. 
However, where the MBS is informed that an owner has applied for funding 
through CSV, has actively engaged in the process with CSV and has taken interim 
steps to ensure the ongoing safety of building occupants, the MBS is encouraged 
to take a flexible approach which should include contacting CSV to exchange 
information and seek to establish a coordinated approach.   

5.13 Step 13 – Ensure compliance with, and enforcement of, Building Order  

5.13.1 In appropriate circumstances, the Council has the power to take enforcement 
action against a building owner that does not comply with an Emergency Order, 
Building Order-Minor Works or Building Order (collectively, an Order). 

5.13.2 Any enforcement action should be considered in light of the seriousness of the risk 
to the occupants, public or property. 

5.13.3 When considering any enforcement action, it is recommended that the MBS: 
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a. contact CSV and ask for any information CSV might have on the 
building and building owner;  

b. consider if a building permit has been issued for the recladding work 
or any other building work to make the building safe; 

c. consider the level of cooperation by owners with the MBS and or CSV 
to achieve compliance and: 

• where there is a good level of cooperation, whether it is appropriate 
to consider implementation of further safety mitigation measures and 
allow further time for compliance before escalating the enforcement; 
or 

• where there is poor cooperation by owners, particularly with other 
safety issues, whether it may be appropriate to take further action in 
respect of those other issues to ensure occupant safety before 
escalating enforcement of the Building Order; and  

d. consider if other safety mitigation measures might be necessary such as the 
immediate removal of combustible cladding from critical areas.  

5.13.4 Where the time for compliance with an Order lapses before an owner has fully 
complied with the Order, the MBS may consider taking one or more of the following 
enforcement actions:  

a. carry out the works itself (and seek reimbursement from owner); 

b. seek injunctions against the owner; 

c. have the council prosecute; or 

d. take such further action as the MBS considers appropriate in the 
circumstances. 

5.13.5 The MBS may refer any enforcement decision to an MBS Review Panel.  

5.13.6 The MBS should note on the VBA Report any enforcement action taken.  

MBS to carry out work under s 121 of the Act  

5.13.7 Where an owner fails to carry out work required by an Order, the MBS may exercise 
their discretion to step in and begin the work to be carried out.  

5.13.8 In those circumstances, the Council may consider whether to seek to recover its 
costs in carrying out the work.  

5.13.9 The Council should only seek to undertake building work in exceptional cases, 
where justified and is in the public interest.  

Injunctions under s234E 

5.13.10 Where an owner fails to carry out work required by an Order, the MBS may exercise 
their discretion to seek an injunction requiring a person to carry out building work.  

5.13.11 The MBS should only exercise their discretion to apply to court for an injunction in 
exceptional cases.  

Prosecution 
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5.13.12 Where an Owner fails to carry out work required by an Order, the council may 
exercise its discretion to prosecute. 

5.13.13 The council should only exercise its discretion to prosecute in exceptional 
circumstances and after considering the unique facts and circumstances of each 
case.  

Other action 

5.13.14 While the MBS must act in accordance with the Act at all times, the MBS should 
recognise that each building is different and must be considered as a whole when 
assessing the appropriate enforcement measure. The MBS should remain 
outcome-focused while recognising that this is a complex and difficult issue for 
owners. The MBS should use their discretion in all matters concerning the 
enforcement process, which may include taking any steps they consider 
appropriate.  

 

PHASE 5 – FINAL INSPECTION AND ACQUITTAL STAGE 

5.14 Step 14 – Final Inspection and Acquittal  

5.14.1 At any time, the MBS may inspect the building for the purpose of considering 
whether the building can be acquitted.  

5.14.2 When considering whether to acquit a high or extreme risk building, the MBS is 
highly encouraged to only acquit the building where one of the following pathways 
has been satisfied:  

 

Acquittal pathway 
#1 (removal of all 
cladding) 

Requirements for acquittal:  
a. the MBS has inspected the building; and  
b. the external wall system of the building no longer 

contains any combustible cladding materials;* and  
c. the MBS is satisfied in relation to removal of 

cladding that the building is no longer considered 
a danger to the life, safety or health of any 
occupants or members of the public or to any 
property; and 

d. where a building permit has been issued for 
recladding of the building an Occupancy Permit or 
Certificate of Final Inspection has been issued for 
that building work. 

Acquittal pathway 
#2  
(no removal of 
cladding) 

Requirements for acquittal:  
a. the BAB has issued a determination under s160 or 

s160A of the Act which in effect allows the 
cladding to remain in its current state without any 
rectification works; and   

 
* If the building has any outstanding non-compliance issues (other than cladding), the building can nonetheless 
be acquitted from the Audit process under acquittal pathway #1. Any outstanding non-compliance issues 
should be separately addressed by the MBS outside of the Audit process.  
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b. if the BAB determination requires any works other 
than the removal of the cladding, the MBS has 
inspected the building subsequent to the 
completion of those rectification works; and 

c. the MBS is satisfied the owners have fully 
completed the works in accordance with the BAB 
determination4; and  

d. the MBS is satisfied in relation to cladding that the 
building is no longer considered a danger to the 
life, safety or health of any occupants or members 
of the public or to any property; and 

e. where a building permit has been issued for 
recladding of the building, an Occupancy Permit or 
Certificate of Final Inspection has been issued for 
that building work. 

Acquittal 
pathway #3 
(partial removal 
of cladding) 

Requirements for acquittal:  
a. the BAB has issued a determination under s160 or 

s160A of the Act which in effect allows the 
building to be rectified in a manner that does not 
involve the full removal and replacement of 
combustible cladding; and 

b. the MBS has inspected the building subsequent to 
the completion of any rectification works; and 

c. the MBS is satisfied the owners have fully 
completed the works in accordance with the BAB 
determination5; and  

d. the MBS is satisfied in relation to cladding that the 
building is no longer considered a danger to the 
life, safety or health of any occupants or members 
of the public or to any property; and 

e. where a building permit has been issued for 
recladding of the building an Occupancy Permit or 
Certificate of Final Inspection has been issued for 
that building work. 

 
5.14.3 The MBS may refer the decision under step 14 to an MBS Review Panel.  

5.14.4 Where a building is acquitted, the MBS should within 14 days:  

a. send a letter to the building owner advising of that fact and should 
keep a copy of that letter on the Council's file; and 

b. note this on the VBA Report and promptly provide the final VBA 
Report and a copy of the letter which was sent to the owners to the 
VBA.  

 
4  If the building has any outstanding non-compliance issues (other than those subject of the BAB 
determination), the building can nonetheless be acquitted from the Audit process under acquittal pathway #2 
or 3. Any outstanding non-compliance issues should be separately addressed by the MBS outside of the Audit 
process. 
 
5 As above 
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PART C – DEFINTIONS 

6. Definitions and Acronyms 

7.1 All terms referenced in the Act, the Regulations and BCA apply to this Guide. 
For the purposes of this Guide, the following terms are defined: 

acquit to close out the Statewide Cladding Audit process for that 
building  

ARP information 
pack 

includes the risk assessment determination made by the ARP 
panel members, the recommendations and advice, the ARP 
minutes, the iAuditor report and the Risk Assessment Tool 
outcome 

Building Notices 
and Building 
Orders Extension 
Policy 

means the document called “Policy on the extension of time 
to submit representations in response to Building Notices or 
to extend the time for compliance with Building Orders in 
relation to buildings with combustible external wall cladding” 

Order 
includes and Emergency Order, Building Order-Minor Work 
and Building Order  

Show Cause Date 
means the date for making representations in response to a 
Building Notice 

 
7.2 In this Guideline the following acronyms apply:  

ACP Aluminium composite panel  

Act Building Act 1993 (Vic) 

Audit the Statewide Cladding Audit 

ARP Advisory Reference Panel 

BAB Building Appeals Board 

BCA Building Code of Australia 

CSV Cladding Safety Victoria 

EPS Expanded polystyrene  

ESM Essential Safety Measures 

FER Fire Engineering Report 

MBS Municipal Building Surveyor 

NCC National Construction Code 

RBS Relevant Building Surveyor 

Regulations the Building Regulations (Vic) in force from time to time 

VBA  Victorian Building Authority 

VCT Victorian Cladding Taskforce 
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ANNEXURE A – ACQUITTAL PROCESS FOR HIGH AND EXTREME RISK BUILDINGS 
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ANNEXURE B – BUILDING DOCUMENTATION REVIEW RECORDS 

Address of the specific building:  

Step 1: Building Permit Review 

Step 2: Occupancy Permit Review 

Characteristics of the Building Comments and Results Future actions to be 
taken by MBS 

Does the MBS have a copy of the Building Permit 
package of documents submitted to council in 
accordance with section 30 of Building Act? 

  

Does the MBS have a copy of the Occupancy 
Permit package of documents submitted to council 
in accordance with section 73 of the Building Act? 

  
 

If the building is subject to a dispensation from the 
fire brigade, document specific active and passive 
fire safety systems 
Note:  it is recommended to not the Report No. and the 
variation from DTS approved by the Fire Brigade and any 
Recommendations relating to prescribed matters 

 
 

 

If the building is subject to a FER, document 
specific active and passive fire safety systems or 
maintenance requirements 
Note:  it is recommended to not the Report No. and the 
variation from DTS and any special conditions 

  

If the building is subject to any consent to partial 
compliance such as alterations to existing building, 
subdivision of a building or change of use. 
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Step 3: ARP and iAuditor Reports 

Characteristics of the Building Comments and Results  Future actions to be 
taken by MBS 

Has an Occupancy Permit been issued for the 
building? 

  

Date of Occupancy Permit & Occupancy Permit 
number 

  

Does the Occupancy Permit list all ESMs upon it 
accurately? 

 
 

 

Does the Occupancy Permit list all the applicable 
performance requirements accurately? 

 
 

 

Does the Occupancy Permit list all the applicable 
BAB determinations accurately? 

  

Does the Occupancy Permit list all the applicable 
exemptions or consents to partial compliance 
accurately? 

  

Does the Occupancy Permit list all the applicable 
reporting authority matters accurately? 

  

Characteristics of the Building Comments and Results 
Future actions to be 
taken by MBS 

Did the ARP identify any ESM issues?   

Any ESM issues identified on cladding iAuditor 
report 

  

Does the building owner have a current annual 
ESM report? 
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Does the building owner have another cladding risk 
report, which may identify some ESM issues? 
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